FindLow

WWW.FINDLAW.COM

0001
1

N

14

15

16
17

18
19

20

21
22
23
24
25
0002

(o]

10
11
12
13

IN THE CIRCU T COURT OF THE
SECOND JUDICIAL CIRCU T, IN
AND FOR LEON COUNTY, FLORI DA.
ALBERT GORE, JR., et al., CASE NO. 00- 2808
Plaintiffs,
VsS.

KATHERI NE HARRI' S, as Secretary
of State, STATE OF FLORI DA, et al.,

Def endant s.
/

I N RE: Rul i ng
BEFORE: HONORABLE N. SANDERS SAULS

Circuit Court Judge
DATE: Monday, December 3, 2000
Tl ME: Commenced: 4:30 p. m

Concl uded: 6:31 p.m
LOCATI ON: Leon County Courthouse

Courtroom 3D
Tal | ahassee, Florida

REPCRTED BY: B. J. QUNN RPR, CMR CP
Certified Realtine Reporter
Notary Public in and for the
State of Florida at Large
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PROCEEDI NGS
THE COURT: Al right. At this time we'd call the case
of Albert Gore, et al., versus Catherine Harris, et al. ,

Case Nunber 00-2808

At this tine, the action having been tried, the Court
at this time will enter its ruling fromthe bench, as to the
exi gencies surrounding this case, the ruling and findi ngs
shall be incorporated into the final judgnent, and shall be
i medi ately entered herein

At this time the Court finds and concludes as follows:
The conplaint filed herein states in its first paragraph that
this is an action to contest the state certification in the
presidential election of 2000, asserting that the state
El ecti ons Canvassi ng Conmi ssion's certification on in
Novenber 26th, 2000, was erroneous, and the vote totals
wrongly included illegal votes, and do not include |ega
votes that were inproperly rejected

Plaintiffs further contest the State of Florida's
certification of the electors for George W Bush and Richard
Cheney as being el ected

They further challenge and contest the election
certifications of the Canvassi ng Boards of Dade, Pal m Beach
and Nassau Counti es.

As to the Dade Canvassing Board, the Plaintiffs seek to
conpel the Dade board to include in its certification, and

the state el ections canvassing conmi ssion to include in the
certification, a six-vote change in favor of Plaintiffs,
resulting fromthe board's initial test and partial nanua
recount of one-percent of the countyw de vote total conducted
wWith respect to three precincts, designated by the Plaintiffs
desi gnhee

Al so, additional votes nanually hand-counted, and a
further partial recount total resulting fromthe board's
di scretionary decision to stop conpletion of a full nmanua
recount of all the votes and all the precincts in Dade,
because of insufficiency of time to conplete the sane.

These represent the results of the count of an
additional 136 precincts of the 635 precincts in Dade County.
And, also, the results of any Court order, nmanua
review and recount of some nine to ten thousand voter cards

or ballots, which at Plaintiff's request, have been
separated, or were separated as all eged undervotes by the
Dade Canvassi ng Board, or the Dade Supervisor of Elections,
as a result of all of the countyw de ballots being processed
through the counting machines a third tine and being
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nonr eadabl e by the nachine

As to the Pal m Beach Canvassing Board, Plaintiffs seek
to conpel the Pal m Beach board to include in its
certification, and the State El ections Canvassi ng Comi ssi on
to include, in the state certification, additional votes

representing the results of an attenpted partia
certification of results, conpleted before the Novenber 26th,
2000 deadline, mandated by the Florida Suprenme Court, as wel
as the additional remainder of the results of the manua
recount, which was conpleted after the deadline, and the
attenpted certification thereof on Decenber 1

And in addition, the result of any Court ordered nmenua
review and recount of sonme 3,300 ballots which were objected
to during the Pal m Beach board's nanual recount which
Plaintiffs allege should have been counted as ball ot votes
because that board used an inproper standard

As to Nassau, the Nassau County Canvassing Board, the
Plaintiffs seek to conpel the Nassau Board to anmend its
certification, and the State El ections Canvassi hg Commi ssi on
to amend the state certification to reflect and include the
results of the board's nmachine recount, rather than the
results of the board' s original nmachine count, thereby
resulting in a favorable net gain to Plaintiffs, of 51 votes.

It is the established |aw of Florida as reflected in
State v. Smith that where changes or charges of irregularity
of procedure or inaccuracy of returns in balloting and
counting processes have been alleged, that the Court nust
find as a fact that a | egal basis for ordering any recount
exi sts before ordering such recount.

Further, it is well established and reflected in the

opi ni on of Judge Joanos and Smith v. Tine, that in order to
contest election results under Section 102.168 of the Florida
Statutes, the Plaintiff nust show that, but for the
irregularity, or inaccuracy clainmed, the result of the
el ecti on woul d have been different, and he or she would have
been the wi nner

It is not enough to show a reasonabl e possibility that
el ection results could have been altered by such
irregularities, or inaccuracies, rather, a reasonable
probability that the results of the election would have been
changed nust be shown.

In this case, there is no credible statistica
evi dence, and no other conpetent substantial evidence to
establish by a preponderance of a reasonable probability that
the results of the statewide election in the State of Florida
woul d be different fromthe result which had been certified
by the State El ections Canvassi ng Conmi ssi on.

The Court further finds and concludes the evidence does
not establish any illegality, dishonesty, gross negligence,
i mproper influence, coercion, or fraud in the balloting and
counting processes.

Secondly, there is no authority under Florida |aw or



certification of an inconplete manual recount of a portion
of, or less than all ballots fromany county by the state
el ecti ons canvassi ng conmm ssion, nor authority to include any

returns subm tted past the deadline established by the
Fl ori da Suprene Court in this election

Thirdly, although the record shows voter error, and/or,
| ess than total accuracy, in regard to the punchcard voting
devices utilized in Dade and Pal m Beach Counties, which these
counties have been aware of for nany years, these balloting
and counting probl ens cannot support or effect any recounting
necessity with respect to Dade County, absent the
establ i shnent of a reasonable probability that the statew de
el ection result would be different, which has not been
established in this case

The Court further finds that the Dade Canvassi ng Board
did not abuse its discretion in any of its decisions inits
review in recounting processes.

Fourthly, with respect to the approxi mate 3, 300
Pal m Beach County ballots of which Plaintiffs seek review,
the Pal m Beach Board properly exercised its discretion inits
counting process, and has judged those ballots which the
Plaintiff wish this Court to, again, judge de novo.

The ol d cases upon which Plaintiff rely are rendered
upon mandarus prior to the nodern statutory el ection system
and renedi al schenme enacted by the Legislature of the State
of Florida in Chapter 102 of the Florida Statutes.

The | ocal boards have been given broad discretion which
no Court may overrule, absent a clear abuse of discretion

The Pal m Beach County board did not abuse its
di scretion in its review and recounting process.

Further, it acted in full conpliance with the order of
the Circuit Court in and for Pal m Beach County.

Havi ng done so, Plaintiffs are estopped from further
chal l enge of this process and standards. It should be noted,
however, that said process and standards were changed from
the prior 1990 standards, perhaps contrary to Title III,
Section (5) of the United States code.

Furthernore, with respect to the standards utilized by
the Board in its review and counting processes, the Court
finds that the standard utilized was in full conpliance with
the Iaw and revi ewed under another standard woul d not be
authorized, thus creating a two-tier situation within one
county, as well as with respect to other counties.

The Court notes that the Attorney General of the State
of Florida enunciated his opinion of the law with respect to
this, in a letter dated Novenber 14, 2000, to the Honorable
Charles E. Burton, Chair of the Pal m Beach County Canvassing
Board, which, in part, is as follows: "A two-tier system
woul d have the effect of treating voters differently,
dependi ng upon what county they voted in."

The voter in a county where a manual count was
conducted, would benefit from having a better chance of



having his or her vote actually counted, than a voter in a

county where a hand count was halted. As the State's chief

| egal officer, | feel a duty to warn that the final certified
total for balloting in the State of Florida includes figures
generated fromthis two-tier systemof differing behavior by
of ficial Canvassing Boards, the State will incur a |egal

j eopardy under both the United States and the state
constitutions.

This | egal jeopardy could potentially |leave Florida
having all of its votes, in effect, disqualified, and this
state being barred fromthe Electoral College's election of a
Presi dent.

The Court finds further that the Nassau County
Canvassi ng Board did not abuse its discretion inits
certification of Nassau County's voting results.

Such actions were not void or illegal, and was done
with the proper exercise -- within the proper exercise of its
di screti on upon adequate and reasonabl e public notice

Further, this Court would further conclude and find
that the properly stated cause of action under
Section 102.168 of the Florida Statutes to contest a
statewi de federal election, the Plaintiff would necessarily
have to place at issue and seek as a renedy with the
attendant burden of proof, a review and recount on al
ballots, and all of the counties in this state with respect
to the particular alleged irregularities or inaccuracies in

the balloting or counting processes alleged to have occurred

As recently stated by Judge Kline with the concurrence
of Chief Judge Warner in the Fourth District Court of Appea
case, of Bedell v. Pal m Beach Canvassi ng Board,
Section 102.168 provides in Subsection (1) that the
certification of elections nmay be contested for presidentia
el ections. Section 103.011 provides that, "The Departnent of
State shall certify as elected the presidential electors of
the candi dates for President and Vice President who receive
t he hi ghest nunber of votes."

There is in this type of election, one statew de
el ection, and one certification. Palm Beach County did not
el ect any person as a presidential elector, but, rather, the
el ection with the wi nner-take-all proposition, dependent on
the statew de vote.

Finally, for the purpose of expedition, due to the
exi genci es surroundi ng these proceedings, this Court will
deny those portions of the pending notions to dismss of the
various parties herein not affected by or ruled upon in these
findi ngs and conclusions in those portions consisting solely
of matters of |aw being revi ewabl e upon such deni al

In conclusion, the Court finds that the Plaintiff
failed to carry the requisite burden of proof, and the
judgnment shall be hereby entered, and the Plaintiffs will
take nothing by this action. All ballots in the possession



of the Clerk of this Court shall remain pending review. A
judgment will be entered and filed with the Clerk immediately
follow ng the hearing

(HEARI NG CONCLUDED AT 4:48 P.M)
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1 , through 14, are a true and correct record of the aforesaid
proceedi ngs.

1 Certified Realtine Reporter
2 519 East Park Avenue
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4 (850) 222- 5508

5 My Commi ssion Expires March 20, 2001
6
7
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CERTI FI CATE OF NOTARY
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10 COUNTY OF LEON
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14 personal |y appeared before me and was first duly sworn by nme to
15 testify to the truth on the date and tine indicated herein

17 B. J. QU NN, RPR CCR, CMR

18 Certified Realtinme Reporter
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